PROPERTY  LAW 


>-I 


SMALL  GROUP  C 
VOLUME  I 


Darlene  Johnston 
Faculty  of  Law 
University  of  Toronto 


FALL  TERM  2002 


_  -*ese  materials  are  not  regarded  as  published.  They  are  prepared  for  the  exclusive 
f  students  in  the  Faculty  of  Law,  University  of  Toronto 


PROPERTY  LAW 


SMALL  GROUP  C 
VOLUME  I 


Darlene  Johnston 
Faculty  of  Law 
University  of  Toronto 


FALL  TERM  2002 


These  materials  are  not  regarded  as  published.  They  are  prepared  for  the  exclusive 
use  of  students  in  the  Faculty  of  Law,  University  of  Toronto 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/propertylawsmall01john 


CONTENTS  -  VOLUME  I 


CHAPTER  I  PROPERTY  AS  A  CULTURAL  CONSTRUCT 

Charles  Mann,  “1491”  Atlantic  Monthly  March  . 1 

Charles  C.  Geisler,  “Estates  of  Mind:  Culture’s  Many  Paths  to  Land” 

(2000)  13  Society  and  Natural  Resources  51  . 13 

R.E.  Nisbett,  K.  Peng,  I.  Choi,  A.  Norenzayan,  “Culture  and  Systems 
of  Thought  Holistic  Versus  Analytic  Cognition”  (2001) 

108  Psychological  Review  291  . 14 

A.  Irving  Hallowed,  “The  Nature  of  and  Function  of  Property  as  a 
Social  Institution”  in  Culture  and  Experience 

(University  of  Pennsylvania  Press,  1955)  . 18 

CHAPTER  II  ORIGIN  STORIES 

The  Holy  Bible  Authorized  King  James  Version  [1611] 

The  First  Book  of  Moses,  Called  Genesis  . 23 

Nicolas  Perrot,  Memoir  on  the  Manners,  Customs,  and  Religion  of  the 
Savages  of  North  America ’  in  E.H.  Blair,  editor,  The  Indian  Tribes  of  the 
Upper  Mississippi  Valley  and  the  Region  of  the  Great  Lakes  (Cleveland: 

The  Arthur  H.  Clark  Company,  1911)  . 29 

Alexander  Henry,  Travels  &  Adventures  In  Canada  and  the  Indian  Territories 
Between  the  Years  1760  and  1776.  New  Edition  edited  by  James  Bain 
(New  York:  Burt  Franklin,  1901)  Editor’s  Preface . 37 

CHAPTER  III  THE  ABORIGINAL  TRADITION 

Colonial  Archives,  France:  MG1,  Cl  1  A,  Volume  74,  folios  33-36v  . 44 

Henry,  Travels  and  Adventures  . 48 

Paudash  Papers,  National  Archives,  RG  10,  Volume  1011,  Part  B  . 51 

James  (Sakej)  Henderson,  Marjorie  L.  Benson,  Isobel  Findley, 

Aboriginal  Tenure  in  the  Constitution  of  Canada 

(Scarborough:  Carswell,  2000)  . 58 


l 


Adnan  Tanner,  “The  New  Hunting  Territory  Debate:  An  Introduction  To  Some 
Unresolved  Issues”  in  Bishop  and  Morantz,  editors,  Who  Owns  the  Beaver? 
Northern  Algonquian  Land  Tenure  Reconsidered  Special  Issue ,  (1986)  28 
Anthropologica  19  . 66 

Edward  S.  Rogers,  “Epilogue:  Reevaluations  and  Future  Considerations” 
in  Who  Owns  the  Beaver?  . 78 

CHAPTER  IV  THE  SEIGNEURIAL  TRADITION 

W.B.  Munro,  The  Seigniorial  System  in  Canada:  A  Study  in  French  Colonial 
Policy  (Cambridge:  Harvard  University  Press,  1907)  . 86 

W.B.  Munro,  Documents  relating  to  the  Seigniorial  Tenure  in  Canada, 

1598-1854  (Toronto:  The  Champlain  Society,  1908)  . .....89 

An  act  for  the  establishment  of  the  Company  of  One  Hundred  Associates 
27  April  1627  . . . 101 

Establishment  of  the  West  India  Company  May  1664  . 104 

Edict  of  the  King  revoking  the  Charter  of  the  West  India  Company  1674  . 108 

Powers  granted  to  Frontenac  and  Duchesneau  to  give  concessions  1676  . 110 

Y.R.  Zoltvany,  The  French  Tradition  in  America 

(University  of  South  Carolina  Press,  1 969)  . . . Ill 

CHAPTER  V  THE  COMMON  LAW  TRADITION 

J.H.  Baker,  An  Introduction  to  English  Legal  History  Second  Edition 

(London:  Butterworths,  1979)  13.  Real  Property:  Feudal  Tenure  . 114 

J.H.  Baker,  An  Introduction  to  English  Legal  History  Second  Edition 

14.  Real  Property:  Estates  and  Settlements  . 129 

John  Locke,  Of  Civil  Government  (1690)  in  Contemporary  Civilization 
Volume  I  Third  Edition  A  Source  Book  prepared  by  the  Contemporary 
Civilization  Staff  of  Columbia  College,  Columbia  University. 

(New  Y ork:  Columbia  University  Press,  1 960)  . . . 144 

Emeric  de  Vattel,  The  Law  of  Nations,  1 758 

(Philadelphia:  T.  &  J.W.  Johnson  &  Co.,  1883)  . 166 


CHAPTER  VI  BRITISH  NORTH  AMERICAN  COLONIAL  TRADITION 

Articles  of  the  Capitulation  of  Quebec,  1759  . 167 

Articles  of  the  Capitulation  of  Montreal,  1760  . 168 

Alexander  Henry,  Travels  and  Adventures  . 170 

Treaty  of  Paris,  1763  . 172 

Boundaries  of  the  Province  of  Quebec  1763  . 173 

Royal  Proclamation,  1 763  . 174 

Ordinance  of  6  November  1 764  . 176 

The  Quebec  Act,  14  George  III,  c.83  (U.K.)  . 177 

Declaration  of  Independence  1776  . 180 

Meeting  of  the  Six  Nations  with  the  Mississaugas,  May  22,  1784 
as  reproduced  in  C.M.  Johnson,  Valley  of  the  Six  Nations 

(Toronto:  The  Champlain  Society,  1964)  . 183 

Sale  of  the  Grand  River  Lands  by  the  Mississaugas  to  the  Crown, 

May  22,  1784,  National  Archives,  RG  10,  Volume  8  . 184 

Principal  Surrenders  of  Indian  Lands  in  Upper  Canada  Prior  to  1 840  . 185 

Lot  Certificate  dated  2  October  1787  . 186 

The  Constitutional  Act,  1791 ,  31  George  III,  c.31  (U.K.)  . 187 

An  act  ...to  introduce  the  English  law  as  the  rule  of  decision  in  all  matters  of 
controversy,  relative  to  property  and  civil  rights  Upper  Canada  Statutes,  c.l  . 190 

Proclamation  by  J.G.  Simcoe  dated  7  February  1792 

as  reproduced  in  E.  A.  Cruikshank,  “The  Correspondence  of  Lieut.  Governor 

John  Graves  Simcoe,  Volume  I  (Toronto:  Ontario  Historical  Society,  1926)  . 191 

The  Chequered  Plan  by  D.W.  Smith,  Acting  Surveyor  General  . 192 

Memorandum  respecting  the  general  state  of  landed  property  in  Upper  Canada 
Dated  23  July  1794,  Simcoe  Papers  IV  . 193 

Proclamation  by  J.G.  Simcoe  dated  21  August  1797,  Simcoe  Papers  IV  . 194 


An  act  for  the  public  registering  of  deeds ...  Upper  Canada  Statutes,  c.5  . 195 

Upper  Canada  Land  Patent  dated  27  May  1797  . 197 

Canada  Trade  and  Tenures  Act,  1825  6  George  IV  c.59  (U.K.)  . 200 

British  North  America  Act,  1867  30  &  31  Victoria,  c.3  (U.K.)  . 204 

St.  Catherine's  Milling  Co.  v.  The  Queen  (1888),  14  A.C.46  (P.C.)  . 206 

CHAPTER  VII  RECONCILING  TRADITIONS 

Calderv.  A.  G.  of  British  Columbia  (1973),  34  D.L.R.  (3d)  145  . 214 

Guerin  v.  The  Queen,  [1984]  2  S.C.R.  335  . . 227 

R.  v.  Cote,[  1996]  3  S.C.R . 233 

Delgamuukw  v.  The  Queen  [1997]  3  S.C.R.  1010  . 240 


IV 


